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The validity of the service of the summons in this case, however, 
does not depend upon finding that the corporation had departed from 
the state. In an action against a domestic corporation the Code of 
Civil Procedure, section 411, provides that "the summons must be served 
by delivering a copy thereof to the president, cashier or managing 
agent thereof." Section 412 provides: "Where the person on whom 
service is to be made . . . has departed from the state" and it 
appears "that a cause of action exists against the defendant in respect 
to whom the service is to be made" service may be made by publi- 
cation. This language seems to indicate with sufficient clearness that 
the person referred to is not the defendant but one of those persons to 
whom, under section 411, a copy of the summons must be delivered. 
If the legislature had meant the defendant it could readily have said so, 
or if that construction were compatible with justice and sound policy 
it might prevail. If such a construction were adopted, however, there 
could be no service of summons in an action against a domestic cor- 
poration, against a minor under the age of fourteen years, against an 
insane person under guardianship, or against a city, county or town 
where the person designated to receive service had departed from the 
state, 6 unless the anomalous reasoning adopted in the principal case is 
followed. It would seem that this is a case for the application of the 
rule that where a statute "is fairly susceptible of two constructions, one 
leading inevitably to mischief or absurdity, and the other consistent 
with justice, sound sense and wise policy, the former should be rejected 
and the latter adopted." 7 B. B. B. 

Trusts — Discretion in Applying Fund for Maintenance, Etc., Does 
Not Make Discretionary Trust in Real Property. — Discretionary trusts 
in real property are invalid in California. The trust, by the rule given 
in Estate of Sanford, 1 must be imperative, and without discretion on 
the part of the trustee as to its execution, otherwise it is void. 

Does this rule apply where the trustee is to have "full power and 
discretion" in applying the income of the trust fund to the education, 
maintenance and support of a minor up to his majority? Is it to be 
considered that the variation that the trustee is empowered to make 
in applying the income or part of it to these purposes constitutes the 
trust a "discretionary" one, and therefore void? 

This was the question raised in Hornung v. Sedgwick, 2 where it was 
held that such a trust was valid and did not conflict with the rule 
as to discretionary trusts. The language of the trust instrument gave 
the trustee power to pay out of the net income of the realty in trust, 



96 Pac. 15; Bank of Augusta v. Earle, (1839) 38 U. S. (13 Peters) S17. 
S88; Merrick v. Brainard, (1860) 38 Barb. 574; State v. Illinois Central 
Ry. Co., (1910), 246 111. 188; 92 N. E. 814; In re Wilmer's Estate, (1912) 
138 N. Y. S. 649. 

6 See section 411, Code of Civ. Proc. (Cal.). 

7 In re Mitchell, (1898) 120 Cal. 384, 52 Pac. 799. 
1 (1902) 136 Cal. 97, 68 Pac. 494. 

* (Feb. 6, 1913) 45 Cal. Dec. 170, 130 Pac. 212. 
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"all sums necessary for the proper education, maintenance, and support" 
of the minor Hornung, "until he shall have arrived at the age of 
twenty-one years," and the trustor granted to the trustee "full power 
and discretion as to what may be necessary for the proper education, 
maintenance and support of said minor, in so far as it relates to the 
trust fund hereby created." 

In Estate of Sanford, the trustees were to apply the net income "to 
such extent as in their judgment may be proper to and for the use and 
benefit" of certain children. The court in Hornung v. Sedgwick, re- 
ferring to the above cited case, says, "This language was construed 
as leaving to the discretion of the trustees what amounts of the income 
shall be applied to the purposes designated, entirely regardless of the 
needs of the beneficiaries. . . . No such construction can fairly 
be given to the language in the deed before us." 

The decision of the court in the present case is undoubtedly the 
true construction, in accordance with the principle that such construc- 
tion of a will should obtain as will be favorable to testacy, unless 
the invalidity of the trust be beyond question. It has to support it the 
fact that in any trust "to educate, maintain and support" a minor, 
there must be discretion in the sense of the application of judgment 
to the varying needs of the situation in relation to the trust income and 
the station of life of the minor. 

The decision in the Sanford case undoubtedly went too far in 
holding that such a discretion created a discretionary trust and is 
hardly to be saved by "construction." The case has been rather dis- 
credited by the later decisions, Estate of Reith, 3 (which calls the point 
a mere dictum) and Estate of Dunphy. 4 Mr. Justice McFarland, the 
author of the opinion in the Sanford case, also wrote the opinion in 
the Dunphy case. In the latter case he says that the Sanford trust was 
held void because it left to the trustees to determine "what amount 
of the income, if any, should be applied." 

Thus the Sanford case is being whittled away to a point where the 
language must show clearly that the trustee was to have an option 
as to whether he would apply the income, in order that the trust be 
held discretionary and therefore void. 

It is to be noted in the decision of Hornung v. Sedgwick that 
nothing was said in the trust instrument as to the disposition of any 
balances not applied to the education, etc., of the minor up to his 
majority. The court considered that an express trust to accumulate 
until his majority or death might properly be inferred from the fact 
that no other disposition was made by these balances. 

The case represents that sound and sensible view of a court looking 
at judicial interpretation in the larger way. It is a sane and well 
reasoned decision. G. H. B. 



s (1904) 144 Cal. 314, 77 Pac. 942. 
* (1905) 147 Cal. 95, 81 Pac. 315. 



